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SOUTH AFRICAN

SECURITISATION FORUM




MINUTES OF THE LEGAL & REGULATORY SUB COMMITTEE MEETING HELD AT THE OFFICES OF ENS – 150 WEST STREET ON THURSDAY 5 FEBRUARY 2015 AT 11AM
In attendance:

Hendrik Ackermann (Chairman)

(HA)
Nedbank Capital

Jean-Paul McCracken


(JPM)
Fintech

Marita Koti



(MK)   Standard Bank 

Richard Roothman 


(RR)
Werksmans

S Ramsamuj



(SR)
ABSA Capital

David Towers



(DT)
Maitland Group

Vicky Borg-Jorgensen


(VBJ)
ENS

Mari-Lena Prinsloo


(MP)
Deloitte

Stephen von Schirnding


(SVS)
ENS

Juan de Plessis


(JDP)
Deloitte

Brendan Harmse


(BH)
GMG 
Marcu Landman 


(ML)
ABSA Capital
Kristen Reddy


(KR)
Standard Bank

Apologies:

Nicola Corry



(NC)
RMB

Mazwi Zondi



(MZ)    
RMB

Pierre Swart



(PS) 
Norton Rose

Fadzai.Mandaza


(FM)
WWB

Daniela Burns



(DB)
Transaction Capital

Minutes of the previous meeting

The minutes of the previous meeting held on 16 October 2014 were approved. The attendance register have been circulated and signed by all attendees.
Matters Arising

There were no matters arising.
Matters for Discussion

1.1 Securitisation Regulations

HA indicated that the following two items will be included in the submission to SARB:
· Requirement for the transfer of a significant amount of credit risk.  There is currently uncertainty on what will constitute a significant transfer of credit risk. The market has also developed where most securitisations are done for funding and not capital relief or risk transfer. Legislation needs to be aligned to conform with international best practice.

· Ability of non-banks to repurchase assets securitised. This remains an issue where there are different views amongst law firms on whether this is allowed.
Timing of our submission was discussed and HA indicated that SARB maybe revisiting the Securitisation Exemption Notice to accommodate self-securitisation structures that are being structured as collateral for the CLF.
1.2 BASA Initiatives
HA provided feedback to the committee on 2 initiatives driven by the Banking Association (BASA):

Cession of Mortgage Bonds in South Africa. BASA has prepared a submission to SARB and National Treasury to advocate for alternative methods of transferring mortgage bonds in South Africa.
IOSCO Criteria. IOSCO and the BIS have published criteria for identifying simple, transparent and comparable securitisations. The principles are being proposed to provide a framework that could stimulate the securitisation market globally. BASA has prepared a submission to provide comments on the draft criteria
1.3 JSE Debt Listing Requirement

HA indicated that members of the committee raised the concern that the JSE applies the listing requirements in an inconsistent manner. SVS and MK indicated that they are still experiencing this. HA urged the members again to provide him with examples of this and that a meeting be set up to discuss this with the JSE. It was debated who should be invited from the JSE to attend such a meeting and it was agreed that Annalie de Bruyn, Nicolas Kleovoulou and Andre Visser be invited.

1.4 Tax Opinion-Interest Deferral Events

HA indicated that the Committee obtained a draft opinion from Norton Rose in December 2014. Based on the example provided, Norton Rose is of the opinion that there is a risk that interest  paid on notes that are subject to an interest deferral event be deemed to be hybrid interest as determined in section 8F of the Income Tax Act.. RR and HA indicated that they disagreed with the opinion on several grounds, namely that these features are linked to the liquidity of the SPV and not its solvency, they are not there to create equity instruments dressed up to look like debt instruments and that the obligation to pay interest is merely deferred to a lower ranking in the priority of payments. Members also felt that  the obtaining of an opinion based on one example is not that insightful as each transaction’s interest deferral events differ from the next. It was nevertheless agreed that a small delegation of Committee members discuss the opinion with Norton Rose.

1.5 FACTA

DT raised the applicability of FACTA to securitisation SPV’s. The Foreign Account Tax Compliance Act (FATCA) is a United States law that requires US persons, including individuals who live outside the US, to report their financial accounts held outside of the United States, and requires foreign financial institutions to report to the US tax authorities about their U.S. clients. If it applies, then  annual reports  needs to be submitted even if its null reports. It was agreed that members look into this and report back at the next committee meeting.

General

The next meeting will be scheduled for 7 May 2015.
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